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Def endant s.
MEMORANDUM ORDER

| NTRODUCTI| ON

Plaintiff Bankole O abode filed this action on June 14,
2000 agai nst defendants United States Secret Service (“Secret
Service”), Agent Richard P. Brown (“Agent Brown”), Agent
Robert MacPherson (“Agent MacPherson”) and six unidentified
Secret Service agents, alleging violations of his
constitutional rights under Bivens, the Federal Torts Clains
Act (“FTCA"), and 42 U.S.C. §§ 1985(3), 1986 and 1988. (D.I.
1) The court has jurisdiction over this action pursuant to 28
U S.C. 88 1331 and 1346(b). Currently before the court is
def endants’ notion for summary judgnent. (D.1. 44) For the
foll owi ng reasons, defendants’ notion is granted in part and

denied in part.



1. BACKGROUND

On June 24, 1998, Ilori O abode, plaintiff’'s brother and
roommate, was indicted by a federal grand jury in the Eastern
District of Pennsylvania. (D.I. 46 at A-1]) The United States
Secret Service asked its WIn ngton office to assist in
apprehending Ilori O abode at his WI m ngton, Del aware
address. (ld.) Coincidentally, a “sweep” involving several
state and federal |aw enforcenent agencies was scheduled in
W I m ngton for the followi ng day in order to execute
approxi mately 150 outstanding warrants. (ld. at A-2-A-5; D.I.
45, Ex. 1) Assigned to “Team 5” of the sweep were Agent
MacPherson and several other officers and agents. (D.I. 45,
Ex. 1) The first warrant that Team 5 executed that norning
was for Ilori O abode, who was arrested at his apartnent
wi t hout incident and transported to the Secret Service office
in WImngton for processing. (D.I. 46 at A-6)

Around the time that Ilori O abode was transported away,
plaintiff drove into the parking | ot outside his apartnment
bui | di ng where sone of the nmenbers of Team 5 had gat hered.
(D.1. 46 at A-8) One of the officers noticed that plaintiff
bore a resenbl ance to a photograph of one of Ilori O abode’'s
co-defendants for whomthey had a warrant. (lLd.) According

to plaintiff’s conplaint, plaintiff was then “rushed by



several nen wearing para-mlitary garb with guns drawn,” and
wi t hout identifying thenselves, they told plaintiff that “he
was under arrest.” (D.I. 1 at Y11-13) Plaintiff further

all eges that, in response to his repeated attenpts to
ascertain what was happening, he was told to “shut up” and
that he “looked |i ke soneone they were |ooking for.” (Ld. at
14-15) \When plaintiff attenpted to reach for his
identification, he clains that he was pushed against his
vehicle by the officers, causing himto “strike his chest and
shoul der.” (lLd. at 16-17) Meanwhile, the agents renoved
plaintiff’s wallet and allegedly told himthat “he would be
deported back to Africa.” (ld.) Plaintiff’s hands were then
pl aced behind his back in a “malicious manner” while one of

t he agents squeezed plaintiff’s hand, causing himto “cry and
screamin agony.” (lLd. at 18-19) Plaintiff clainms that
anot her agent grabbed a knife and cut his boots, and then he
was handcuffed and violently forced into a vehicle, causing
himto strike his head against the bottom of the car door.
(Ld. at 720-23) Plaintiff alleges that the agents drove him
around “slowly” for approximately thirty m nutes before
arriving at the Secret Service office in WI mngton, even

t hough he was screamng in pain fromthe tight handcuffs.

(Ld. at 25) Throughout the incident, because the agents



all egedly did not identify thenselves, plaintiff thought he
was bei ng ki dnapped.! (lLd. at 122-24)

Upon entering the WIn ngton office, the agents
handcuffed plaintiff to a chair in a room and allegedly told
hi mthat “he would be deported, that his I.D. was fake, and
that he was the person the agents had been | ooking for, for a
long tinme.” (ld. at 126-29) Plaintiff further clainms that
the officers contacted plaintiff’s place of enploynent and
“alluded to his crimnal involvenment,” which ultimtely caused
himto be dism ssed fromhis job. (lLd. at 128, 130) After
enduring approxi mately four hours of alleged harassnent,
threats and insults, plaintiff was released from custody when
an immgration official informed the agents that plaintiff was

not under suspicion.? (ld. at 131-32)

Two witnesses to the incident, plaintiff’s neighbor,
Barbara G Ifillan, and plaintiff’s apartnment manager, Jenny
Kincaid, testified that they noticed the words, “Postal
Police” on the agent’s uniforms. Neither saw any weapons
drawn, nor heard any scream ng or yelling, although Ms.
Glfillan noted that the officers were forceful with
plaintiff. (D. 1. 45 at A20-A22, A26- A34)

2Agent Brown, the Resident Agent in Charge of the
W I m ngton office, claims that plaintiff entered the office
wi t hout handcuffs and asked to see his brother. Agent Brown
asked plaintiff for any identification and his green card, but
plaintiff did not have either, nor could he identify anyone to
bring that information to the office. Agent Brown then
allegedly told plaintiff that he would be detained until his
| egal status was confirnmed. (D.1. 45 at A35-A38)
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LT STANDARD OF REVI EW

A court shall grant summary judgnent only if “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the noving party is entitled to judgnent as a matter of
law.” Fed. R Civ. P. 56(c). The noving party bears the
burden of proving that no genuine issue of material fact

exi st s. See Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 586 n.10 (1986). *“Facts that could alter
the outcone are ‘material,’ and disputes are ‘genuine’ if

evi dence exists fromwhich a rational person could concl ude
that the position of the person with the burden of proof on

the disputed issue is correct.” Horowitz v. Fed. Kenper Life

Assurance Co., 57 F.3d 300, 302 n.1 (3d Cir. 1995) (internal

citations omtted). |If the nmoving party has denonstrated an
absence of material fact, the nonnmoving party then “nust come

forward with ‘specific facts showing that there is a genuine

issue for trial.’”” Matsushita, 475 U S. at 587 (quoting Fed.
R Civ. P. 56(e)). The court will “view the underlying facts
and all reasonable inferences therefromin the |ight nost

favorable to the party opposing the notion.” Pa. Coal Ass'n

v. Babbitt, 63 F.3d 231, 236 (3d Cir. 1995). The nere




exi stence of some evidence in support of the nonnoving party,
however, will not be sufficient for denial of a nmotion for
sunmary judgnent; there nust be enough evidence to enable a
jury reasonably to find for the nonnmoving party on that issue.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).

| f the nonnmoving party fails to nmake a sufficient show ng on
an essential element of its case with respect to which it has
t he burden of proof, the noving party is entitled to judgnent

as a matter of | aw. See Celotex Corp. v. Catrett, 477 U.S.

317, 322 (1986).



| V. DI SCUSSI ON

A. Section 1985(3), 1986 and 1988 Cl ai ns

A plaintiff claimng violations of his civil rights under
42 U.S.C. 88 1985(3), 1986 and 1988 nust denonstrate that the
al | eged deprivations were committed by those acting under

color of state law. See Lloyd v. Jefferson, 53 F. Supp.2d

643, 655 (D. Del. 1999). Because defendants are nenbers of
the United States Secret Service and were executing a federal
arrest warrant pursuant to a federal indictment, they were not
acting “under color of state law.” Therefore, defendants’
nmotion for summary judgnent is granted with respect to
plaintiff’s clainms pursuant to Sections 1985(3), 1986 and
1988.

B. Cl ai m Under the Federal Tort Clains Act

Constitutional tort clainms are not actionable under the

FTCA. See EDIC v. Meyer, 510 U. S. 471, 478 (1994). Thus,

because the court finds that there are genuine issues of
material fact as to plaintiff’s allegations of assault, false
arrest and fal se inprisonnent under the FTCA, the court denies

def endant’ s nmotion for sunmary judgnent as to those cl ains,



but grants summary judgnent in favor of defendants as to all
ot her all egations under the FTCA. 3

C. Bi vens Cl ai ns

The court finds that there are genuine issues of materi al
fact as to plaintiff’s Bivens clainms alleging constitutional
torts. Therefore, the court shall deny defendants’ notion for
sunmary judgnent as to those cl ains.

Regarding plaintiff’'s Bivens clains that Agents
MacPher son and Brown were responsible for creating and
mai ntai ning racially-notivated policies, plaintiff has
present ed no persuasive evidence supporting his allegations.
Because the court finds that there are no genui ne issues of
mat erial fact as to these Bivens clainms, the court shall grant
sunmary judgnment as to these clains in favor of defendants.
V. CONCLUSI ON

At WIlmngton, this 14th day of Septenber, 2001

| T 1S ORDERED t hat defendants’ notion for summary
judgnment (D.I. 44) is: (1) granted with respect to
plaintiff’s Section 1985(3), 1986 and 1988 clainms; (2) denied

as to plaintiff’s allegations of assault, false arrest and

35The court notes that pursuant to a stipulation submtted
by the parties and signed by the court on August 9, 2001, the
United States of Anmerica has been substituted as the defendant
on plaintiff’s FTCA claim (D.I. 51)
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fal se inprisonnent under the FTCA, and granted as to all other
al |l egati ons under the FTCA; and (3) denied as to plaintiff’s
Bi vens clains alleging constitutional torts and granted as to
plaintiff’s Bivens clains alleging racially-notivated

pol i ci es.

United States District Judge



